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the second semimonthly period of Sep-
tember shall be divided into two pay-
ment periods, from the 16th day
through the 25th day, and the 26th day
through the 30th day. The manufac-
turer shall file a return on Form
5000.24, and remittance, for the period
September 16-25, no later than Sep-
tember 28. The manufacturer shall file
a return on Form 5000.24, and make re-
mittance, for the period September 26—
30, no later than October 14.

(3) Amount of payment: Safe harbor
rule. (i) Taxpayers are considered to
have met the requirements of para-
graph (g)(1) of this section, if the
amount paid no later than September
29 is not less than Vs (73.3 percent) of
the tax liability incurred for the semi-
monthly period beginning on Sep-
tember 1 and ending on September 15,
and if any underpayment of tax is paid
by October 14.

(ii) Taxpayers are considered to have
met the requirements of paragraph
(2)(2) of this section, if the amount
paid no later than September 28 is not
less than two-thirds (66.7 percent) of
the tax liability incurred for the semi-
monthly period beginning on Sep-
tember 1 and ending on September 15,
and if any underpayment of tax is paid
by October 14.

(4) Last day for payment. If the re-
quired due date for taxpayment for the
periods September 16-25 or September
16-26, as applicable, falls on a Satur-
day, the return and remittance shall be
due on the immediately preceding day.
If the required due date falls on a Sun-
day, the return and remittance shall be
due on the immediately following day.

(Approved by the Office of Management and
Budget under Control Number 1512-0467)

§40.356 Adjustments in the return of
manufacturer.

Adjustments may be made in Sched-
ules A and B of the manufacturer’s
semimonthly tax return, TTB Form
5000.24, as provided in this section.
Schedule A of the return will be used
where an unintentional error in a pre-
vious return resulted in an under-
payment of tax. Schedule B of the re-
turn will be used where an uninten-
tional error in a previous return re-
sulted in an overpayment of tax, or
where notice has been received from
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the appropriate TTB officer that a
claim for allowance of tax has been ap-
proved. In the case of an overpayment,
the manufacturer shall have the option
of filing a claim on TTB Form 2635
(6620.8) for refund or taking credit in
Schedule B of the return, both subject
to the period of limitations prescribed
in 26 U.S.C. 6511. Any adjustment made
in a return must be fully explained in
the appropriate schedule or in a state-
ment attached to and made a part of
the return in which such adjustment is
made.

(72 Stat. 1417, 68A Stat. 791; 26 U.S.C. 5703,
6402)

§40.357 Payment of tax by electronic
fund transfer.

(a) General. (1) BEach taxpayer who
was liable, during a calendar year, for
a gross amount equal to or exceeding
five millions dollars in taxes on to-
bacco products, cigarette papers, and
cigarette tubes combining tax liabil-
ities incurred under this part and part
41 of this chapter, shall use a commer-
cial bank in making payment by elec-
tronic fund transfer (EFT) of taxes on
tobacco products, cigarette papers, and
cigarette tubes during the succeeding
calendar year. Payment of taxes on to-
bacco products, cigarette papers, and
cigarette tubes in any other form of re-
mittance, as authorized in §40.355, is
not authorized for a taxpayer who is
required, by this section, to make re-
mittances by EFT. For purposes of this
section, the dollar amount of tax liabil-
ity is defined as the gross tax liability
on all taxable withdrawals and impor-
tations (including tobacco products,
cigarette papers, and cigarette tubes
brought into the United States from
Puerto Rico or the Virgin Islands) dur-
ing the calendar year, without regard
to any drawbacks, credits, or refunds,
for all premises from which such ac-
tivities are conducted by the taxpayer.
Overpayments are not taken into ac-
count in summarizing the gross tax li-
ability.

(2) For the purposes of this section, a
taxpayer includes a controlled group of
corporations, as defined in 26 U.S.C.
1563, and implementing regulations in
26 CFR §§1.563-1 through 1.1563-4. Also,
the rules for a ‘‘controlled group of cor-
porations” apply in a similar fashion
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to groups which include partnerships
and/or sole proprietorships. If one enti-
ty maintains more than 50% control
over a group consisting of corporations
and one, or more, partnerships and/or
sole proprietorships, all of the mem-
bers of the controlled group are one
taxpayer for the purpose of deter-
mining who is required to make remit-
tances by EFT.

(3) A taxpayer who is required by this
section to make remittances by EFT
shall make a separate EFT remittance
and file a separate return, TTB Form
5000.24, for each factory from which
cigarette papers or cigarette tubes are
withdrawn upon determination of tax.

(b) Requirements. (1) On or before Jan-
uary 10 of each calendar year, except
for a taxpayer already remitting the
tax by EFT, each taxpayer who was lia-
ble for a gross amount equal to or ex-
ceeding five million dollars in taxes on
tobacco products, cigarette papers, and
cigarette tubes combining tax liabil-
ities incurred under this part and part
41 of this chapter during the previous
calendar year, shall notify, in writing,
the appropriate TTB officer. The notice
shall be an agreement to make remit-
tances by EFT.

(2) For each return filed in accord-
ance with this part, the taxpayer shall
direct the taxpayer’s bank to make an
electronic fund transfer in the amount
of the taxpayment to the Department
of the Treasury’s General Account or
the Federal Reserve Bank of New York
as provided in paragraph (e) of this sec-
tion. The request shall be made to the
bank early enough for the transfer to
be made to the Treasury Account by no
later than the close of business on the
last day for filing the return, pre-
scribed in §40.355. The request shall
take into account any time limit es-
tablished by the bank.

(3) If a taxpayer was liable for less
than five million dollars in taxes on to-
bacco products, cigarette papers, and
cigarette tubes combining tax liabil-
ities incurred under this part and part
41 of this chapter during the preceding
calendar year, the taxpayer may
choose either to continue remitting the
tax as provided in this section or to
remit the tax with the return as pre-
scribed by §40.355. Upon filing the first
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return on which the taxpayer chooses
to discontinue remitting the tax by
EFT and to begin remitting the tax
with the tax return, the taxpayer shall
notify the appropriate TTB officer by
attaching a written notification to
TTB Form 5000.24, stating that no
taxes are due by EFT, because the tax
liability during the preceding calendar
year was less than five million dollars,
and that the remittance shall be filed
with the tax return.

(c) Remittance. (1) Each taxpayer
shall show on the return, TTB Form
5000.24, information about remitting
the tax for that return period by EFT
and shall file the return with TTB, in
accordance with the instructions of
TTB Form 5000.24.

(2) Remittances shall be considered
as made when the taxpayment by EFT
is received by the Treasury Account.
For purposes of this section, a
taxpayment by EFT shall be considered
as received by the Treasury Account
when it is paid to a Federal Reserve
Bank.

(3) When the taxpayer directs the
bank to effect an EFT message as re-
quired by paragraph (b)(2) of this sec-
tion, any transfer data record fur-
nished to the taxpayer, through normal
banking procedures, will serve as the
record of payment, and shall be re-
tained as part of required records.

(d) Failure to make a taxpayment by
EFT. The taxpayer is subject to a pen-
alty imposed by 26 U.S.C. 5761, 6651, or
6656, as applicable, for failure to make
a taxpayment by EFT on or before the
close of business on the prescribed last
day for filing.

(e) Procedure. Upon the notification
required under paragraph (b)(1) of this
section, the appropriate TTB officer
will issue to the taxpayer an TTB Pro-
cedure entitled Payment of Tax by
Electronic Fund Transfer. This publi-
cation outlines the procedure a tax-
payer is to follow when preparing re-
turns and EFT remittances in accord-
ance with this part. The U.S. Customs
Service will provide the taxpayer with
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instructions for preparing EFT remit-
tances for payments to be made to the
U.S. Customs Service.

(Approved by the Office of Management and
Budget under control number 1512-0457)

(Act of August 16, 1954, 68A Stat. 775, as
amended (26 U.S.C. 6302); sec. 202, Pub. L. 85—
859, 72 Stat. 1417, as amended (26 U.S.C. 5703))

[T.D. ATF-384, 61 FR 54085, Oct. 17, 1996, as
amended by T.D. TTB-16, 69 FR 52423, Aug.
26, 2004]

§40.358 Assessment.

Whenever any person required by law
to pay tax on cigarette papers and
tubes fails to pay such tax, the tax
shall be ascertained and assessed
against such person, subject to the lim-
itations prescribed in 26 U.S.C. 6501.
The tax so assessed shall be in addition
to the penalties imposed by law for
failure to pay such tax when required.
Except in cases where delay may jeop-
ardize collection of the tax, or where
the amount is nominal or the result of
an evident mathematical error, no such
assessment shall be made until and
after notice has been afforded such per-
son to show cause against assessment.
The person will be allowed 45 days from
the date of such notice to show cause,
in writing, against such assessment.

(72 Stat. 1417; 26 U.S.C. 5703)

§40.359 Employer identification num-
ber.

The employer identification number
(EIN) (defined at 26 CFR 301.7701-12) of
a manufacturer of cigarette papers and/
or tubes who has been assigned such a
number shall be shown on each semi-
monthly tax return, TTB Form 5000.24,
and special tax return (including
amended returns), TTB Form 5630.5,
filed under this subpart. Failure of the
taxpayer to include the EIN on TTB
Form 5000.24 may result in assertion
and collection of the penalty specified
in §70.113 of this chapter. Failure of the
taxpayer to include the EIN on TTB
Form 5630.5 may result in the imposi-
tion of the penalty specified in 27 CFR
70.113 of this chapter.

(75 Stat. 828; 26 U.S.C. 6109, 6676)

48

27 CFR Ch. | (4-1-10 Edition)

§40.360 Application for employer iden-
tification number.

Each manufacturer of cigarette pa-
pers and tubes who has neither secured
an EIN nor made application therefor
shall file an application on IRS Form
SS—4. IRS Form SS-4 may be obtained
from any service center director or
from any district director. Such appli-
cation shall be filed on or before the
seventh day after the date on which
any tax return under this subpart is
filed. Each manufacturer shall make
application for and shall be assigned
only one EIN for all internal revenue
purposes.

(75 Stat. 828; 26 U.S.C. 6109)

§40.361 Execution and filing of Form
SS—+4

The application on IRS form SS-4,
together with any supplementary
statement, shall be prepared in accord-
ance with the applicable form, instruc-
tions, and regulations, and the data
called for shall be set forth fully and
clearly. The application shall be filed
with the service center director serving
the internal revenue district where the
applicant is required to file returns
under this subpart, except that hand-
carried applications may be filed with
the district director of any such dis-
trict as provided for in 26 CFR
§301.6091-1. The application shall be
signed by:

(a) The individual if the person is an
individual;

(b) The president, vice president, or
other principal officer if the person is a
corporation;

(c) A responsible and duly authorized
member or officer having knowledge of
its affairs if the person is a partnership
or other unincorporated organization;
or

(d) The fiduciary if the person is a
trust or estate.

(75 Stat. 828; 26 U.S.C. 6109)

SPECIAL (OCCUPATIONAL) TAXES

§40.371 Liability for special tax.

(a) Manufacturer of cigarette papers
and tubes. Every manufacturer of ciga-
rette papers and tubes shall pay a spe-
cial (occupational) tax at a rate speci-
fied by §40.372 of this part. The tax
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